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Preliminary Statement 

Michael Glazer appeals from a judgment of conviction 
entered on May 28, 1975, in the United States District 
Court for the Southern District of New \ork after a one 
week trial before the Honorable Lloyd ^F. MacMahon, 
United States District Judge and a jury.* 

Indictment 75 Cr. 151, filed on February 13 1975, in 
nine counts, charged Michael Glazer and five others with 
two counts each of submitting false documents to the 
Federal Department of Housing and Urban Development 
(Title 18, United States Code, Section 10011 and one 
count each of conspiracy to violate Title 18, United States 
Code, Section 1001 < Title 18, United States Code, Section 

a/k/a Jack Kaps filed a notice of appeal 


* Defendant Jack Kay 
but has not filed a brief. 





371). In addition, co-defendant Scher was charged "ith 
two counts of perjury (Title 18, United States Code, 
Section 1623 1 . 

Trial against Glazer and Kay * commenced on April 
21, 1975, and on April 25, 1975, the jury found Glazer 
guilty on one substantive charge (Count 7> and not guilty 
on the conspiracy charge (Count 1). The jury was 
unable to reach a verdict on the other substantive charge 
(Count 6). Kay was convicted on all counts. On May 
28 1975, Judge MacMahon sentenced Glazer to a 3- 
month term of imprisonment and a $10,000 committed 

fine.** 

Glazer is enlarged on bail pending appeal. 


* On the day trial was to commence co-defendant Wagner 
pleaded guilty to Count One (the conspiracy count) and on May 
28, was sentenced to a 15-day term of imprisonment and a $7,500 
committed fine. On the same dates co-defendant Simgaglia also 
pleaded guilty to the conspiracy count and was sentenced to a 
6-month term of imprisonment with execution of sentence sus¬ 
pended. Also, on the same dates Scher pleaded guilty to Count 
Nine (a perjury count) and was sentenced to a $5,000 committed 
fine Prior to 'commencing the trial on April 21. 1975, the Court 
dismissed the case against co-defendant Marks on motion of 
his attorney after the Government stated that it intended to seek 

to file a nolle prosequi as to him. 

** on the same date Judge MacMahon sentenced Kay to a 
6-month term of imprisonment and a $2,500 committed fine on 
each count to run concurrently. 
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Statement of Facts 
The Government's Case 
A. Introduction 

The proof at trial established that in 1973 Universal 
Metal Chain Company (Universal), a large manufactur- 
ing company, was arranging for its relocation from a fed¬ 
erally financed urban renewal area in Brooklyn, Ne 
York to Clifton, New Jersey (Tr. 21-23).* Universal re¬ 
tained Dennis Green as its consultant on this move and 
Green represented the company in its negotiations with 
all contractors and Government agencies <Tr. <61, 263) 
Wagner and Kay approached Green and offered a $6 000 
kickback to the owner of Universal in exchange for which 
Wagner and Kay would be permitted to control the com- 
uetitive bidding procedures thereby insuring that they 
^d be the low bidder < GXT 14, 15). Thereafter, the 
$6 000 was paid and Wagner and Kay recruited the de¬ 
fendant and another bidder who agreed to submit high 
bids (GXT 211. Due to circumstances beyond Wagner s 
and Kay’s control, a second round of bids was required 
and the same companies submitted bids. 

To carry out the scheme and to insure that Wagner 
and Kay were the winning bidder the ““Pirato™ filed 
false and fraudulent bid forms (GX 1-6) and alao 
schemed to file a false contractor s assignment form (GX 
ID which would have been filed after the moving job 

was completed. 

The scheme was unsuccessful because Dennis Green 
brought it to the attention of law enforcement authorities 
when Kay and Wagner first approached him concerning 

^Tr refers to the trial transcript. GX refers to Govern¬ 
ment Exhibit. GXT refers to the transcripts of tape recording 
received as Government Exhibits. 
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the Universal move and Green permitted the Government 
to electronically monitor and record all his contacts with 
Kay and Wagner.* 

B. The Roles of the Conspirators 

Dennis Green operated Businessman’s Relocation Ser¬ 
vice of New York, Inc. (Businessman’s) which acted as 
an exclusive consultant to commercial tenants displaced 
by Government relocation projects <Tr. 52-54). Green 
assisted Universal in arranging for relocation by filing 
necessary documents with Government agencies and deal¬ 
ing with the moving contractors doing the physical re¬ 
location work (Tr. 61-62). For these services Green re¬ 
ceived his customary nominal fee from the tenant, Uni- 
* versal, and 10 percent of the contract price between the 
tenant and each contractor (Tr. 53). 

On November 6, 1973, at the request of Jack Kay, 
Dennis Green met with Kay and Wagner at Green’s Man¬ 
hattan office. At this meeting there was a general discus¬ 
sion of Kay’s and Wagner’s interest in being the com¬ 
mercial movers for the Universal job and their ability to 
use their influence to help Dennis Green in his dealings 
with the New York City administration iTr. 65-76; GXT 
14). (Green’s federal conviction had caused him some 
problems in representing tenants before City agencies.) 
In response to Kay’s statement that he had influence in 
the City administration, Green mentioned that Universal 
had just been disallowed $12,000 in moving expenses by 
the City of New York (Tr. 76). Kay and Wagner wanted 
to think about it to see if they could help Universal with 
the $12,000 loss (GXT 14).** 

* At the time Green had already been convicted and sentenced 
on Indictment 72 Cr. 685 charging him with mail fraud. 

** Although this was a federal urban renewal project, the 
City of New York was administering this aspect of the program. 
All documents submitted to the City were thereafter submitted 
to the Federal Government. 
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At the next day’s meeting Kay and Wagner proposed 
an arrangement whereby they would give $6,000 in cash 
to Green for payment to the owner of Universal as com¬ 
pensation for the $12,000 loss. In return, they wanted 
Green to permit them to select the other companies which 
would submit sealed bids (Tr. 70; GXT 15).* Kay and 
Wagner explained they could fix the bidding by obtaining 
bids from companies which had been involved with them 
in similar bid rigging in the past and who would co¬ 
operate with them now. They further explained that the 
bidders would be trusted, “stand-up guys”—who would 
not “give them up” if the scheme were uncovered and 
they were questioned by law enforcement authorities (Tr. 
81-82; GXT lot. There followed a brief discussion con¬ 
cerning falsifying the dates of documents that would have 
to be filed (Tr. 83; GXT 15 i and Wagner concluded by 
telling Green that the rigged bids, in addition to Wagner’s 
and Kay’s would probably be submitted by Stuyvesant 
Moving Vans, Inc. and Sanford Scher (Tr. 83; GXT 
15l.** The proof established that the defendant, Glazer, 
was the owner and chief operating officer of Stuyvesant 
(Tr. 227). 

At a prearranged time on November 26 the owner of 
Universal, Richard Laupot, Green, Wagner and Kay met 
at Green’s office. Laupot expressed his fear about signing 
the contractor’s assignment form < GX 11; GXT 17) which 
stated that he did not receive any money directly or in¬ 
directly from the movers when in fact he was going to 
receive $6,000 (Tr. 87, 265; GXT 17). Wagner refused 
to discuss the matter and stepped into a hallway outside 
Green’s office with Green. Wagner told Green that Laupot 
asked too many questions and it would cause a problem to 
explain the entire scheme to him. Wagner said all the 

* Under the City’s procedure it is the responsibility of the 
tenant to contact the contractors who, using official forms fur¬ 
nished to the tenant by the City, submit their bids. 

** Wagner explained that although he and Kay were partners, 
their bid would be submitted in the name of only one of them. 




dealings would be through Green and not directly with 
Laupot (Tr. 87-89).* Apparently unknown to Wagner, 
Kay who had remained in Green’s office with Laupot, was 
describing the entire scheme to Laupot. Kay told Laupot 
not to worry about the form even though it states that 
no collusion exists. Kay told Laupot that since he and 
Wagner were dealing through Green, Laupot would be 
able to go into any court in the country and raise his 
right hand denying involvement in the kickback. Kay 
mused that he wished he had a dollar for everyone who 
signed one of these forms in a similar situation. Stating 
that “there are many ways to skin a cat” Kay assured 
Laupot that they would successfully control the sealed 
bids and select the low bidder. Finally, Kay told Laupot 
that he could ask others in the industry and others who 
had been moved by Kay under similar circumstances 
whether Kay lived up to his commitments to pay a kick- 
back (Tr. 266-271; GXT 17). Thereafter, Wagner and 
Green returned to Green’s office from the hallway. The 
meeting was concluded with arrangements made ioi 
Laupot, Kay and Wagner to meet at Universal’s premises 
to inspect the moving job iTr. 89, 271; GXT 17). 

On November 29 at Laupot s office at Universal s 
premises, Kay, in Wagner’s presence, again assured Lau¬ 
pot that they had conducted business affairs in this man¬ 
ner many times before and that the cash would be passed 
directly to Green wthout involving Laupot (Tr. 271-272; 
GXT 18). Wagner explained that he would be the low 
bidder in a joint venture with Experienced Machinery 
Movers (defendant Sinigaglia* and reiterated that the 
other bidders could be trusted not to underbid him (Tr. 
90-93, 271-272; GXT 18, 19). 

On December 6, 1973. Wagner and Sinigaglia met 
Green at Green’s office. At the meeting Green had his 

* Due to an equipment malfunction this one brief conversation 
in the hallway was not recorded (Tr. 257). 
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Businessmans contract dated December 6 iGX 10), three 
official bid forms and envelopes iGX 2-7) and the Con¬ 
tractor’s Assignment already signed by Laupot i GX ID- 
Wagner and Sinigaglia refused to sign Green’s dated 
contract noting that it would look suspicious to anyone 
examining the papers in the future when they see that 
the contract was entered into before the bids were opened 
on December 13. Wagner also refused to carry all three 
bid forms and envelopes to the restaurant claiming tha 
having all three forms in his hands was "dynamite (Tr. 
97-101; GXT 21). 


They agreed to go to a local restaurant for lunch, 
but before doing so Wagner gave Green jj* 0 “ 

“satisfied” customers, one on his letterhead ,Tr - 100, 

12A i and the other on Kay’s (Tr. 100; GX 12B), which 
had been promised by Wagner and Kay to Laupot to 
demonstrate that Wagner and Kay met their commit¬ 
ments (Tr. 269-70; GXT 17). 

At the restaurant, while seated at a table with Sini¬ 
gaglia and Green, Wagner handed Green $6,000 in cas 
in an envelope (GX 13» cautioning him to give it to 
Laupot i Tr. 103-6: GXT 211. Shortly thereafter Wagner 
and Sinigaglia finally signed Green’s dated contract an 
the contractor’s assignment (Tr. 108 ). Wagner then 
took the bid forms and envelopes (Tr. 1101 and advised 
Green that he would arrange to have a loser present at 
the public bid opening to give the bidding a look of legiti¬ 
macy (Tr. 110-111; GXT 21). 


* The bid forms and envelopes were marked with ink visible 
to the naked eve under ultraviolet light. The markings on GX 3 
' „ 1 c (Glazer’s bids) were demonstrated to the jury thus esta 
“hinVth.t Stuy.e-n.-, bit. for™ e.tne front Warner who re- 
ceived them from Green. 
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On December 11 Wagner telephoned Green and con¬ 
firmed that Stuyvesant and Sanford would be the two 
high bidders in addition to the Wagner-Experienced joint 
venture low bid <Tr. 1131. Wagner told Green that Kay 
had been able to obtain New York City’s secret estimate 
of the fair cost of the machinery moving aspect of the 
move. According to Wagner, Kay said the City estimated 
40 to 50 thousand dollars and that he would bid between 
80 and 90 thousand dollars (Tr. 114). Finally, Wagner 
said Glazer of Stuyvesant was sending his salesman, 
Marks, to Wagner and Wagner was then going to go 
with Marks to inspect Universal’s premises (Tr. 114; 
GXT 22). 

Two days later the bids were opened. Present were 
Green and Wagner and as Wagner had suggested one of 
the losers, Sanford Scher. All three bids were opened 
and Wagner and Experienced, had the low bid at $290,- 
000. However, the City did not award the contract be¬ 
cause, among other things, all the bidders included in 
their bids a small part of the plant that had already been 
moved by another mover and failed to include one build¬ 
ing, 161 Clymer Street (Tr. 115-118, 26-29). Later the 
same dav Wagner telephoned Green and advised Green 
that he had already called each bidder to explain the 
problems found by the City. Wagner suggested that 
Laupot or someone from Universal also call the bidder? 
to explain the same facts since that would look legiti¬ 
mate. He told Green that when the Universal represen¬ 
tative called Stuyvesant he should ask for either Marks 
or Glazer because they both were familiar with every¬ 
thing (Tr. 118-120; GX 23). No one from Universal 
ever did make the call. 

On December 18, Wagner and Kay discussed with 
Green, Kay’s political connections and how they would 
help Green with his problems with the City Administra¬ 
tion. Wagner asked Green to have a representative of 
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Universal call the City to pressure them to award the 
iob so that he would be able to begin the move. Finally, 
Green told them that he had the new bid forms for the 
second round of bids.* Wagner agreed to pick up the 
new bid forms from him (Tr. 120-123) which he did on 
December 21 tTr. 124-126). 

Thereafter, Wagner advised Green that he was 1keep¬ 
ing the same bidders for the second round which was 
scheduled for December 28, 1973 (Tr. 127*. On 
ber 28 the second round of bids was opened and again 
Wagner was the low bidder, this time with a bid of 
$270 000 'Tr. 127-128, 30-31). The City at this time 
again did not make a final award of the bids^ E^nt^y 
the job was awarded to a mover not involved m this case. 


C. Stuyvesant 

Harvey Marks was employed by Stuyvesant Moving 
Van for over two years .Tr. 227). The company was 
run by its owner, the defendant, Michael Glazer (Tr 
*>27, y Marks’ job was to estimate the cost ofcommerci 
moves and to advise Glazer in connection with bids and 
estimates to be submitted to prospective customers (Tr. 
2*7-228, The Universal job first came to the attention 
^ Marks and Glazer in December, 1973, when Wagner 
came into Stuyvesant office and told them about it (Tr. 
229*. Wagner told them that he was bidding on the job 
and they might want to bid on it also (Tr. 229). Ait 
Wagner lef^Glazer’s office Marks expressed his surprise 
~mp.ti.or would come In and to 1 them.about a 
job. Glazer just told Marks to look at it and that Stuy¬ 
vesant would bid on it (Tr. 230 *. 

Thereafter, Marks inspected the Universal1 site along 
with Wagner and then discussed the 30 b with Glazer Tr 

7^7 City law, Green was entitled to have copies of the 
bids which had been rejected. 
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231) Marks told Glazer that this was the largest job 
he had ever seen (Tr. 232». Marks and Glazer, together, 
determined the price of the bid and Marks prepared the 
bid proposal form detailing the work to be performed foi 
the bid price (Tr. 232-33; GX 3). 

After the first bids were opened by the City, Marks 
received a telephone call from a City employee advising 
him that Stuyvesant was not the low bidder and that a 
second bid would have to be submitted, and among other 
things, anotner building, 161 Clymer Street, would have 
to be included in the move (Tr. 234-235). Thereafter, 
Marks prepared a second proposal (GX 6) without any 
discussion with Glazer concerning 161 Clymer Street ex¬ 
cept to tell Glazer that it was to be included within the 
proposal this time (Tr. 235-36 ). Marks did not re-inspect 
the site nor did he know what work was required to move 
the contents of 161 Clymer Street because he had not in¬ 
spected that building on his initial visit (Tr. 237). After 
preparing the proposal and without any discussion what¬ 
soever with Glazer concerning the changes from the first 
proposal, Marks submitted the new proposal to Glazer and 
Glazer alone selected the second bid price (Tr. 235-36). 
Marks stated that to his knowledge, other than the Uni¬ 
versal move, Stuyvesant had never bid on a job without 
completely inspecting and evaluating the entire site (Tr. 
237) Finally, Marks stated that during his employment 
Stuyvesant never even bid on a relocation job »Tr. 238 ). 



* The Government’s evidence also included forty-two separate 
tape recordings and eleven transcripts of certain tape 
Of the more than forty hours in recordings approximately forty 
minutes was played for the jury, and all transcripts were avail¬ 
able to them in the jury room during their deliberation . 






The Defendants' Cases 

Glazer corroborated Marks’ testimony that the Uni¬ 
versal job was brought to his attention by Wagner and 
that it was unusual for Stuyvesant to do any relocation 
work (Tr, 315-3191. Glazer admitted that he had to 
rely on Marks who was the only one who inspected the 
Universal site <Tr. 324). 

Glazer denied any participation in a bid rigging scheme 
(Tr. 326). 

Kay did not testify nor did he call any witnesses in 
his defense. 

ARGUMENT 
POINT I 

The Judge's charge properly instructed the jury 
on all the elements of the false statement count. 

Defendant claims that the District Court’s charge to 
the jury erroneously described the false statement charged 
in Count 7, thus permitting the jury to convict the de¬ 
fendant for a statement he did not make and was not 
charged with making in the indictment. This claim is 

without merit. 

Defendant has unfairly plucked a single line (Tr. 417) 
from the Judge’s charge while ignoring the remainder of 
the charge (Tr. 415) which specifically meets the defen¬ 
dant’s argument. He also totally disregards the context 
and circumstances in which the charge was given. 

Simply stated, defendant claims that the Judge in¬ 
structed the jury they could convict on the substantive 
count if they found that Glazer falsely certified on the 




City bid forms that there had been no agreement to sub¬ 
mit a sham or collusive bid when in fact the indictment 
charged that the false statement was denying being a 
party to such an illegal agreement. No objection was 
taken to the Judge’s charge and for that reason alone the 
claim of error should be denied. United States v. In- 
diviglio, 352 F.2d 276 (2d Cir. 1965), ten banc), cert, 
denied , 383 U.S. 907 (1966) ; United States v. Pinto, 503 
F.2d 718 (2d Cir. 1974). 

It is obvious from a full reading of Judges instiuc- 
tions why no objection was made. Just prior to the lan¬ 
guage quoted by defendant in his brief the Judge clearly 
stated to the jury that the false statement charged in the 
Indictment was the defendant’s claim that he had not 
entered into an agreement with others to fix the bid. 

Counts 2 and 3 of the Indictment charge that 
Defendants Kaps and Counts 6 and 7 charge that 
Defendant Glazer on or about the date set forth in 
each of those counts, in a matter within the juris¬ 
diction of a department of the United States, the 
Department of Housing and Urban Development 
unlawfully, wilfully and knowingly made false, 
fictitious and fraudulent statements and represen¬ 
tations in a [B1 id for [M]oving [Business [C]on- 
cerns, for the move of Universal Metal Chain Cor¬ 
poration, in that they falsely represented that there 
had been no agreement with any other person to 
fix the price or to submit a collusive of a sham bid. 
(Tr. 415) (Emphasis supplied.) 

Moreover, the jury had the indictment and the Bid 
for Moving Business Concerns <GX 3, 6) with them dur¬ 
ing their deliberations from which they could read the 
exact language of the courts and the precise talse state¬ 
ment. United States v. Gillilan, 288 F.2d 796, 798 (2d 
Cir. 1961). Further evidence that the issue was clearly 
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drawn for the jury is found in the defendant’s direct 
testimony when his counsel focused on the false statement 
in the bid forms: 

Q. Mr. Glazer, at the time you signed the bid, 
was there any false statement in the bid—either 
the bid of December 12th [GX 3| or in the bid of 
December 26th [GX 61? A. There was not. 

Q. Were you a party to any agreement with 
any person to fix the price or any part of the price? 
Yes or no. (Emphasis supplied ). A. No. 

Q. Did you submit a sham or collusive proposal 
to bid? A. I did not (Tr. 325-26). 
***** 

Viewing the charge in its entirety and in the context 
of the evidence and the defendant’s testimony and his 
failure to object it is clear that the jury was properly 
instructed as to the elements of the crime charged in 
Count 7 and the proof needed to establish guilt beyond a 
reasonable doubt. 


POINT II 

There was sufficient independent non-hearsay 
evidence to connect Glazer to the conspiracy. 

The defendant claims that the non-hearsay evidence 
was insufficient to permit the admission of hearsay state¬ 
ments against him.* This claim is without merit. 


* Defendant does not claim that with the hearsay the evi¬ 
dence was insufficient. On this point, without citation, defendant 
states that Kay and Wagner were unavailable for cross examina¬ 
tion (App. Brief p. 22). In fact, defendant never moved to sever 
Kay so that he could be called as a witness and there is nothing 
in the record to indicate tnat he wanted to call either Kay or 
Wagner or any other defendant who had pleaded guilty. 
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In order to admit the hearsay evidence of the co¬ 
conspirators, Glazer’s participation in the conspiracy 
must be shown by a fair preponderance of the non-hear¬ 
say evidence in the Government’s case. United States v. 
Geanen 417 F.2d 1116 (2d Cir. 1969), cert, denied, sub 
mm, Lynch v. United States, 397 U.S. 1028 <1970i. This 
burden was clearly met in this case, where the inde¬ 
pendent evidence established that contrary to his prior 
unvarying practice Glazer bid on the Universal reloca¬ 
tion job without knowing what work had to be pei- 
formed. Moreover, in the past he had refused to even 
bid on relocation jobs. 

As the non-hearsay evidence demonstrated, Glazer s 
involvement began with the highly irregular circumstance 
of receiving the official New York City bid forms fiom 
one of his competitors in the moving industry who was 
bidding on the same job. This entire procedure sur¬ 
prised Glazer’s experienced employee Marks who had 
never had anything like this happen before, and who had 
never known Glazer to bid on any relocation job. 

As one would expect, Glazer had his expert estimator 
Marks inspect the Universal site.* Thereafter Marks 
and Glazer discussed the work to be performed and to¬ 
gether decided upon a flat bid of $294 000 or about 
$50,000 more than Wagner’s bid and $25,000 more than 

Sanford’s. 

After New York City rejected the three bids Marks 
received a telephone call from a City employee asking 
him to rebid the job but this time to delete certain work 
and to add one building-161 Clymer Street-which was 
not in the original proposal. 

* Wagner told Green this procedure would be followed to in¬ 
sure that the entire bid fixing operation looked legitimate. 



Marks had not previously inspected 161 C yme 
Street when he visited the site with Wagner and there¬ 
fore did not know the size of the building the nature of 1 => 
contents or the work required to move the contents, 
advised Glazer about the telephone call from the C y 
and Glazer instructed him to prepare a new proposal in 
conformity with the City’s directions. Marks prepared 
the descriptive proposal and gave it toGlazerwhoa/ojic 
selected the bid price without any consultetion witii Marks 
about the deleted work or the addition of 161 Clymer St 
Glazer’s failure to consult with Marks, who was the ex 
pert charged with responsibility on the Universal job 
before seating a bid price, established that'Gtorhad 
no intention of putting in a competitive bid and must 
have known from some other source what bid puce to 
select to insure he would lose. Support for this was 
found in Marks’ testimony that in the more than two 
years he was employed by Glazer, Glazer never submitted 
a bid on any other job without having the site completely 
inspected lor receiving specifications ini the mad and 
none was received on the Universal job). Of course, 
consistent with Glazer’s first high bid and his actions 
surrounding the selection of the second bid P rlce > the 
second time Glazer was again the high bidder and Wag¬ 
ner the low bidder. 

Thus the non-hearsay evidence established that Glazer 
was submitting the highest bids on a type of job he wou d 
normally never bid on and he received the bid forms and 
learned of the job from a competitor who was also bid¬ 
ding on the job and who turned out to be the lowest bid¬ 
der Further, contrary to common sense, good business 
practice and his actions with all prior bid estimates, 
Glazer’s bid was submitted without even knowing the ex- 

* Glazer corroborated Marks when he testified that he never 
knew the extent of work necessary to move the contents of 161 
Clymer Street. 
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tent of the work to be performed. See, United States v. 
Olweiss, 138 F.2d 798 (2d Cir.) (L. Hand, J.), cert, 
denied, 321 U.S. 744 (1944); United States v. Cafaro, 
455 F.2d 323 (2d Cir.), cert, denied, 406 U.S. 918 11972 i. 
In Cafaro where there was less independent evidence 
than in this case, the Court found that defendant Schul- 
man was a participant in the conspiracy based primarily 
in the use of a car which had been loaned by Schulman 
from a friend, a telephone call from Schulman’s residence 
without Schulman being identified as the calle? and 
Schulman’s appearance at the final stage of the crime. 

In Olweiss the conspiracy to defraud a bankrupt rural 
grocery wholesaler was proved through circumstantial 
evidence which, as with Glazer, in large part established 
unusual business procedures indicative of fraud e.g. eve¬ 
ning deliveries, no book entries, first time use of large 
volume truck. 

There was more than a preponderance of evidence 
to connect Glazer to the illegal conspiracy and to properly 
admit the overwhelming hearsay evidence against him. 

POINT III 

The sentence, which will not subject the defen¬ 
dant to additional incarceration because he is in¬ 
digent and which is within the statutory maximum, 
is constitutional and in all respects proper. 

A. Indigency 

Defendant claims that his sentence is unconstitutional 
because he will be incarcerated solely due to his inability 
to pay a fine. This claim is speculative, fails to present 
an actual case or controversy and furthermore is refuted 
by defendant’s own brief (p. 33) and appendix (Exhibit 
D). 
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The issue defendant is seeking to adjudicate is not 
ape for decision. The “committed” fine statutes have 
not yet been applied to Glazer and may never be if he 
obtains funds to pay the fine before his short prison term 
is concluded. 


To strike down all or part of Title 18, U.S.C. Sections 
3565 and 3569, as defendant suggests, would be to “deter¬ 
mine the scope and constitutionality [of the statutes] in 
advance of [their] immediate adverse effect in the con¬ 
text of a concrete case.” International Longshoremans 
and Warehouseman's Union Local 37, et al v. Boyd , 374 
U.S. 222 (1953*. In Boyd, the Court refused to find a 
case or controversy where resident aliens were threatened 
with the possibility of not being permitted to reenter the 
continental United States if they went to Alaska, as they 
had done previously on a regular basis, to take temporary 
summer jobs. 

Defendant’s strong desire to have this Court declare 
Sections 3565 and 3569 unconstitutional cannot make up 
for the patent failure to state a judicially cognizable case.* 
The statutes should be left undisturbed until a case 
arises in which someone suffers or is in immediate danger 
of suffering some harm. 

Glazer’s premature attack on the statutes is without 
merit in any event. The Bureau of Prisons Policy State¬ 
ment 2101.2A i June 25, 1971) cited by defendant demon¬ 
strates that the statutory scheme for “committed” fines 
will be carried out in conformity with Tate v. Short, 401 


* Perhaps it was this same zeal that led defendant to move 
in the District Court, and then in this Court, after the District 
Court's denial, for an order compelling the United States Proba¬ 
tion Department to make Glazer’s presentence report avatlable 
f or inspection and then, after defendant obtained the full facts 
on how the fine might be paid, decided to withdraw the motion. 
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U.S. 395 (1971), and Williams v. llliiwis, 399 U.S. 235 
(1970, so that no individual will be incarcerated solely 
because he is unable to pay his fine. The Bureau of 
Prisons has tailored its procedures to adhere to and adopt 
those portions of Sections 3565 and 3569 which meet the 
constitutional standards of Tate and Williams. Ac¬ 
cordingly, the defendant will not be incarcerated due to 
his indigency.* ** 

Defendant is thus asking this Court to declare uncon¬ 
stitutional a statute which if ever applied to defendant 
will be applied in a constitutional manner, but as of this 
time has not been applied to him at all. 

B. Cruel and Unusual Punishment 

The defendant’s claims that a $10,000 fine should be 
vacated as cruel and unusual punishment or that this 
Court should exercise its supervisory power to vacate the 
sentence are frivolous. 

The established rule is that a sentence within the 
statutory maximum is usually not reviewable, Gore v. 
United States, 357 U.S. 386, 393 (19581, and defendant 
does not state any convincing reason why this rule should 
be disturbed here. See, United States v. Brown, 479 F.2d 
1170 (2d Cir. 1973). Noteworthy is the fact that no 
authority is cited supporting the proposition that this 
sentence is unconstitutionally severe or that this Court 
should exercise its supervisory power. All that defendant 

* The 30 day procedure in 18 U.S.C. § 3569 is not used. All 
that defendant need do at the end of his prison term is sign 
an oath of indigency and he is released. 

** To the extent that defendant is suggesting that a committed 
fine for an indigent defendant is per se unconstitutional this Court 
should reject such a position. One can readily recognize circum¬ 
stances in which a defendant, indigent at the time of sentencing, 
has money to pay a fine at the time his jail sentence terminates. 
In such a case, a committed fine would protect the Government’s 
recognized interest in collecting fines in criminal cases. Tate, supra. 





appears to allege is that he disagrees with the Court’s 
conclusion as to the appropriate sentence. See, United 
States v. Tucker, 404 U.S. 443 (1972); United States v. 
Wiley, slip op. p. 5211, — F.2d —, (2d Cir., July 
29, 1975). 

In this case the sentence of three months imprison¬ 
ment and a fine fell far below the possible maximum 
which could have included up to 5 years imprisonment. 
The defendant played an indispensable role in this obvi¬ 
ously serious white-collar crime which goes to the heart 
of a competitive bidding system designed to protect mil¬ 
lions of dollars of federal and local funds which finance 
urban renewal projects. This case alone involved bids 
for close to $300,000.* The deterrent effect of sentencing 
in this area of criminal activity is undeniably an impor¬ 
tant and appropriate consideration.** 

The sentence, which is within the statutory maximum 
and which will not cause the defendant to be incarcerated 
due to his indigency, is constitutional in all respects. 


* If Wagner had been successful at the first bid the contract 
would have been awarded to him at a price of $250,000 (Tr. 115). 
When the contract was finally awarded to a legitimate bidder it 
was for $171,000 (Tr. 44-46), which was even less than the City’s 
own “secret” estimate of about $190,00U (GX 8). Thus the bid 
rigging would have cost the City approximately $80,000. 

** In view of the seriousness of the crime and the potential for 
fraud defendant is totally unjustified in characterizing the sentence 
as “oppressive”. Particularly, in light of counsel’s affidavit with¬ 
drawing the motion to inspect the presentence report when she 
learned that reasonable installment payments may be arranged. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
Of America. 


Bart M. Schwartz, 

T. Barry Kingham, 

Assistant United States Attomieys, 
Of Counsel. 


Form 280 A - Affidavit of Service by mail 


affidavit of MAILING 


State of New York ) 
County of New York ) 


MARIA A. ISRAEL IAN being duly sworn, 

deposes and says that he is employed in the office of 
the United States Attorney for the Southern District of 

Nev7 York. 


That on the 19th d ay of September, 1975, 

he served a copy of the within . , 

by placing the same in a properly postpaid franked 

envelope addressed: 


The Legal Aid Society 
United States Courthouse 
Foley Square 

New York, New York 10007 
Att: Phyllis S. Bamberger, Esq._ 


And deponent further 6ays that he sealed the said en¬ 
velope and placed the same in the mail drop tor 

mailing the United States Courthouse, Foley 

Square, Borough of Manhattan, City of New York. 


Sworn to before me this 



19th day of September, 1975. 

L/C 

■ GLORIA C.ALAFRESE 

Notary Public, State of New York 
No. 24 05.15340 

Qualified in Kinys County 
Coni'tiLsion Expires March 30,' ISO? 





